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July 6, 2020

Mayor Gerry Murawski
City of Lake Ozark, Missouri
3162BagnellDamBlvd.
Lake Ozark, MO 65049

RE: Lake Ozark Cross Fit Zoning Issue

Dear Mr. Murawski:

Following the Board ofAldermen meeting of June 23, 2020 you requested that I address for you
the specific issues raised by the citizens who spoke against the City Staffs approval of the business
license for Lake Ozark Cross Fit in the LMU-1 Lakefront Mixed Use District. You and the Board

of Aldermen wanted to be sure that the issues raised by these concerned citizens were fully
considered.

Before beginning a discussion of the legal analysis that went into the approval of the license for
Lake Ozark Cross Fit in the LMU-1 District, I first address the validity of the zoning ordinance
that created the LMU-1 District. I was not City Attorney at that time; however, I have looked back
at its adoption and I did not identify any irregularity with its adoption, and it appears required
processes were followed, and notices given. Its adoption and purpose do not appear to in anyway
be an offense to generally accepted planning and zoning laws. In summary, I believe the LMU-1
District was validly created and lawfully exists.

Having determined that the LMU-1 District is valid, I further the discussion by referring you to
some of the applicable, and well-established legal precedent in Missouri for detennining if a
proposed use generally falls within permitted zoning. These principals are not unique to Missouri
and are historically recognized as being in conformity with the Constitutional rights of private land
ownership in the United States of America.

In St. Louis County v. Taggert, 866 S.W.2d 181 (Mo. App. E.D. 1993), the Missouri Court of
Appeals succinctly laid out six (6) principles that are to be considered when analyzing the
applicability of zoning regulations.

The principles of construction we use in interpreting a zoning regulation are as
follows: (1) The determination of what uses are permitted under a zoning ordinance
must be made on the basis of the wording of a particular ordinance and the context
in which it occurs; (2) The basic mle of statutory construction is to seek the
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intention of the legislators and, if possible, to effectuate that intention; (3)
Legislative intent must be ascertained by giving words an ordinary, plain and
natural meaning, by considering the entire act and its purposes and by seeking to
avoid an unjust, absurd, unreasonable or oppressive result; (4) Zoning ordinances,
being in derogation of common law property rights, are to be strictly construed
in favor of the property owner against the zoning authority; (5) Where a term
in a zoning ordinance is susceptible of more than one interpretation, the courts
are to give weight to the interpretation that, while still within the confines of
the term, is least restrictive upon the rights of the property owner to use his or
her land as he or she wishes; and (6) The interpretation placed upon a zoning
ordinance by the body in charge of its enactment and application is entitled to great
weight. (Emphasis added.)

These principles have been cited in various other cases, particularly where "permissive zoning
ordinances"' are at issue.

Further, the Missouri Supreme Court in State of Missouri ex rel. Sunshine Enterprises, Inc. d/b/a
Sunshine Title and Check Advance vs. Board of Adjustment of the City of St. Ann and City of St.
Ann, 64 S.W.3d 310 (Mo. banc 2002) addressed a similar issue related to a permissive zoning
ordinance for a "General Commercial District" in the City of St. Ann, Missouri.

In that case, the City denied a business license to Sunshine Enterprises, Inc. claiming that the
"permitted uses" did not include an "under $500. 00 unsecured lender". The Circuit Court upheld
the denial, and an appeal followed. The Missouri Supreme Court accepted transfer from the
Missouri Court of Appeals and rejected the lower court's holding and remanded the matter. In
doing so, the Supreme Court noted that the use in question was undoubtedly not a specifically
authorized use, but that the zoning ordinance allowed for a broad range of commercial uses, and
also permitted "uses having the same or similar characteristics as the forgoing uses."

Another applicable principle is found in Aquila Foreign Qualifications Corp. v. Dir. of Revenue,
362 S.W.3d 1 (Mo. banc 2012), where the Missouri Supreme Court stated:

This Court interprets ordinances using the same general mles ofconstmction as are
applicable to the statutes of the state. Fleming v. Moore Bros. Realty Co., 363 Mo.
305, 251 S.W.2d 8, 15 (Mo. 1952). When interpreting a statute, no portion of it is

1 Permissive zoning ordinances are those like Lake Ozark has adopted - allowed or "permitted" uses
and in some instances, "special uses" are set out, and those not specifically allowed are deemed to be
prohibited.
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read in isolation, but rather is read in context to the entire statute, harmonizing all
provisions.

The staff recommendation to approve the business license application of Lake Ozark Cross Fit to
operate on Ballenger Road was carefully considered and formulated by myself, City Administrator
Dave Van Dee and the City's code enforcement officer, Greg Griffin. In doing so, we considered
the above legal principles and applied them to our applicable zoning ordinance, Lakefront Mixed
Use District - Section 405. 180 of the Lake Ozark Municipal Code.

If the City can fairly interpret the zoning ordinance to permit the requested use, the City must
legally grant that request, even if, as argued here, other land owners in the area can fairly interpret
the ordinance to prohibit the use. To put this legal principle in layman's terms, or perhaps in sports
terminology, a tie goes the landowner's desired use.

Those opposed to the City approving the busmess license of Lake Ozark Cross Fit to operate on
Ballenger Road have stated three (3) primary arguments as to why they believe the business does
not meet the zoning regulations for the area: (1) the establishment is not on the "lakefront" and
commercial business are restricted to "lakefront" lots; (2) the use of a fitness center is generally
not permitted in the Lakefront Mixed Use District; and (3) the lot width is not sixty (60) feet. I
will address each of these arguments.

1. All Commercial Uses are Restricted to "Lakefront" Lots: This interpretation ignores the
fact that the Board ofAldermen adopted a Lakefront Mixed Use DISTRICT. I emphasize
the word "district" because of the importance of that word to the overall ordinance. The
City's land use regulations are divided among eleven (11) different recognized "districts".
"Lakefront Mixed Use" simply describes one (1) of the districts. It is a district that touches
upon the shorefront of Lake of the Ozarks, but the district is clearly broader than just
lakefront properties. Those opposed to the use point to the "intent" language of the
ordinance - "The intent of the district is to provide for a broad range of lakefront
commercial and residential uses." However, had it been the intent of the Board of
Aldermen to limit the commercial uses to only lakefront lots, it could have easily done so
with clear and direct language. It could also have created a district limited to lots adjoining
the shoreline of Lake of the Ozarks. It did neither of these things - it created a DISTRICT
inclusive of both properties adjoining the shoreline and properties off the shoreline.
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2. Use of a Fitness Facility is Not Permitted: The intent of the District, as noted above is for

a for a broad range of land uses, namely commercial and residential. Several uses are
specifically permitted - but as in City of St. Ann case, the ordinance also provides a general
provision - in this case, "similar water-related uses". This is extremely vague and broad.
Fitness is related to almost any outdoor recreational activity - including water skiing,
swimming, etc. The business has indicated it plans to have a rowing club as part of the
business. I believe wakeboarding lessons have also been discussed. These connections to
"similar water-related uses" may seem specious to those opposed to the use, but based upon
existing caselaw, I believe they would be sufficient.

3. Lot is Less than Sixty (60) Feet Wide: The "Area Regulations" for commercial lots
references two dimensions - (1) Minimum lot area: Six thousand (6, 000) square feet; (2)
Minimum lot width: Sixty (60) feet. The dimensions of the lot from the sales listing state
the lot is 236x50x251x58. I calculate that to be 11,920 sq. feet. This is almost twice the
required lot area. While it is not apparently sixty (60) feet wide, the lot does have access
on both Ballenger Road and Lakeview Blvd. according to the GIS Mapping I reviewed.
While it could be argued these are two (2) independent measurements that must each be
satisfied, the ordinance neither uses the word and/or. The ordinance does go on to state
that if the lot has "less area" than required that it can only be used for a single-family
dwelling. It makes no mention consequences of a lot being less than sixty (60) feet wide.
In any event, in my view, even if the license were to be denied solely on the fact the lot is
not sixty (60) feet wide, the end result would be the same - a license granted - as it would
be impossible to legally justify the denial of a variance in this instance given the totality of
the factors.

Staff shares your appreciation and the Board's appreciation of the concerns expressed by those
citizens who appeared on June 23, 2020; however, the decision to issues the business license
was reached only after thoughtful deliberation and careful consideration of all issues and most
importantly, the law.

Finally, I want to address comments that were made impugning the integrity of those involved
in this decision-making process. I can assure you and the Board that none of the individuals
involved in the decision to issue the business license to Lake Ozark Cross Fit are related to

anyone in the ownership group, personally known anyone in the ownership group, or have in
anyway been influenced by any improper motive or factor. Any suggestion to the contrary is
without any basis in fact and should never be allowed to be made in a meeting of Board as it
is an affront to the decomm of the process.
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I hope this clarifies the rational and process that went into consideration of both the approval of
the business license application and the concerns of those opposed to said approval. If you or any
on the Board has any further questions or concerns, please feel free to contact me.

Sincerely,

Law Office of Christopher M. Rohrer, LLC

By:

fopher M. Rohrer, Attorney at Law
'ity Attorney - City of Lake Ozark, MO

CMR:mr

ec: Lake Ozark Board ofAldermen

Dave Van Dee

Greg Griffin
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